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(vi) The Article 5 country to which
the controlled substances were ex-
ported;

(vii) A copy of the bill of lading and
invoice indicating the net quantity
shipped and documenting the sale of
the controlled substances to the Arti-
cle 5 purchaser;

(viii) The commodity code of the con-
trolled substance exported; and

(ix) A copy of the invoice or sales
agreement covering the sale of the con-
trolled substances to the recipient Ar-
ticle 5 country that contains provisions
forbidding the reexport of the con-
trolled substance in bulk form and sub-
jecting the recipient or any transferee
of the recipient to liquidated damages
equal to the resale price of the con-
trolled substances if they are reex-
ported in bulk form.

(2) Persons who reported exports of
Class I, Group I controlled substances
to Article 5 countries in 2000-2003 are
apportioned baseline Article 5 allow-
ances as set forth in §82.11(a)(2)(i). Per-
sons who reported exports of Class I,
Group VI controlled substances to Ar-
ticle 5 countries in 1995-1998 are appor-
tioned baseline Article 5 allowances as
set forth in §82.11(a)(2)(ii)).

(i) For Group I Controlled Substances

Controlled Substance Person Allo\&g?ces
CFC—11 e Honeywell 7,150
Sigma Aldrich .. 1
CFC—113 .. Fisher Scientific 5
Honeywell .... 313,686
Sigma Aldrich 48
CFC-114 ... Honeywell ... . 24,798
Sigma Aldrich ............ 1

(ii) For Group VI Controlled Sub-
stances

Controlled Substance Person Allomz?ces
Methyl Bromide .......... Albemarle ........c......... 1,152,714
Ameribrom ................. 176,903
Great Lakes Chemical 3,825,846

Corporation.

(3) Phased Reduction Schedule for
Article 5 Allowances allocated in
§82.11. For each control period specified
in the following table, each person is
granted the specified percentage of the
baseline Article 5 allowances appor-
tioned under §82.11.

§82.12

Class | sub- | Class | sub-
stances in stances in
Control Period group | group VI

(In In

percent) percent)

50 80

15 80

15 80

15 80

0 80

0 80

0 80

0 80

0 80

0 0

(2) [Reserved]
(b) [Reserved]

[60 FR 24986, May 10, 1995, as amended at 70
FR 77047, Dec. 29, 2005]

§82.12 Transfers of allowances for

class I controlled substances.

(a) Inter-company transfers. (1) Until
January 1, 1996, for all class I con-
trolled substances, except for Group
VI, and until January 1, 2005, for Group
VI, any person (‘‘transferor’”) may
transfer to any other person (‘‘trans-
feree’’) any amount of the transferor’s
consumption allowances or production
allowances, and effective January 1,
1995, for all class I controlled sub-
stances any person (‘‘transferor’) may
transfer to any other person (‘‘trans-
feree’’) any amount of the transferor’s
Article 5 allowances. After January 1,
2002, any essential-use allowance hold-
er (including those persons that hold
essential-use allowances issued by a
Party other than the United States)
(““transferor’) may transfer essential-
use allowances for CFCs to a metered
dose inhaler company solely for the
manufacture of essential MDIs. After
January 1, 2005, any critical use allow-
ance holder (‘‘transferor’) may trans-
fer critical use allowances to any other
person (‘‘transferee’’). After January 1,
2005, any critical stock allowance hold-
er (‘‘transferor’) may transfer critical
stock allowances to any critical stock
allowance holder or any methyl bro-
mide producer, importer, distributer or
third party applicator (‘‘transferee’’).

(i) The transferor must submit to the
Administrator a transfer claim setting
forth the following:

(A) The identities and addresses of
the transferor and the transferee;
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(B) The name and telephone numbers
of contact persons for the transferor
and the transferee;

(C) The type of allowances being
transferred, including the names of the
controlled substances for which allow-
ances are to be transferred;

(D) The group of controlled sub-
stances to which the allowances being
transferred pertains;

(E) The amount of allowances being
transferred;

(F) The control period(s) for which
the allowances are being transferred;

(G) The amount of unexpended allow-
ances of the type and for the control
period being transferred that the trans-
feror holds under authority of this sub-
part as of the date the claim is sub-
mitted to EPA; and

(H) The one percent offset applied to
the unweighted amount traded will be
deducted from the transferor’s produc-
tion or consumption allowance balance
(except for trades from transformers
and destroyers to producers or import-
ers for the purpose of allowance reim-
bursement). In the case of transferring
essential use allowances, the amount of
one tenth of one percent of the amount
traded will be deducted from the trans-
feror’s allowance balance. In the case
of transferring critical use allowances,
the amount of one tenth of one percent
of the amount traded will be deducted
from the transferor’s critical use allow-
ance balance.

(I) The transferor must include a
signed document from the transferee
identifying the CFC MDI products that
will be produced using the essential-use
allowances.

(ii) The Administrator will determine
whether the records maintained by
EPA, taking into account any previous
transfers and any production, allow-
able imports and exports of controlled
substances reported by the transferor,
indicate that the transferor possesses,
as of the date the transfer claim is
processed, unexpended allowances suf-
ficient to cover the transfer claim (i.e.,
the amount to be transferred plus, in
the case of transferors of essential use
allowances and critical use allowances,
one tenth of one percent of the trans-
ferred amount). Within three working
days of receiving a complete transfer
claim, the Administrator will take ac-

40 CFR Ch. | (7-1-07 Edition)

tion to notify the transferor and trans-
feree as follows:

(A) If EPA’s records show that the
transferor has sufficient unexpended
allowances to cover the transfer claim,
the Administrator will issue a notice
indicating that EPA does not object to
the transfer and will reduce the trans-
feror’s balance of unexpended allow-
ances by the amount to be transferred
plus, in the case of transfers of produc-
tion or consumption allowances, one
percent of that amount, or in the case
of transfers of essential use allowances,
one tenth of one percent of that
amount. When EPA issues a no objec-
tion notice, the transferor and the
transferee may proceed with the trans-
fer. However, if EPA ultimately finds
that the transferor did not have suffi-
cient unexpended allowances to cover
the claim, the transferor and trans-
feree will be held liable for any viola-
tions of the regulations of this subpart
that occur as a result of, or in conjunc-
tion with, the improper transfer.

(B) If EPA’s records show that the
transferor has insufficient unexpended
allowances to cover the transfer claim,
or that the transferor has failed to re-
spond to one or more Agency requests
to supply information needed to make
a determination, the Administrator
will issue a notice disallowing the
transfer. Within 10 working days after
receipt of notification, either party
may file a notice of appeal, with sup-
porting reasons, with the Adminis-
trator. The Administrator may affirm
or vacate the disallowance. If no appeal
is taken by the tenth working day
after notification, the disallowance
shall be final on that day.

(iii) In the event that the Adminis-
trator does not respond to a transfer
claim within the three working days
specified in paragraph (a)(1)(ii) of this
section the transferor and transferee
may proceed with the transfer. EPA
will reduce the transferor’s balance of
unexpended allowances by the amount
to be transferred plus, in the case of
transfers of production or consumption
allowances, one percent of that
amount, and in the case of essential
use allowances and critical use allow-
ances, one tenth of one percent of that
amount. However if EPA ultimately
finds that the transferor did not have
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sufficient unexpended allowances to
cover the claim, the transferor and
transferee will be held liable for any
violations of the regulations of this
subpart that occur as a result of, or in
conjunction with, the improper trans-
fer.

(2) Effective January 1, 1996, any per-
son (‘‘transferor’) may transfer to an
eligible person (‘‘transferee’’) as de-
fined in §82.9 any amount of the trans-
feror’s destruction and transformation
credits. The transfer proceeds as fol-
lows:

(i) The transferor must submit to the
Administrator a transfer claim setting
forth the following:

(A) The identities and addresses of
the transferor and the transferee;

(B) The name and telephone numbers
of contact persons for the transferor
and the transferee;

(C) The type of credits being trans-
ferred, including the names of the con-
trolled substances for which credits are
to be transferred;

(D) The group of controlled sub-
stances to which the credits being
transferred pertains;

(E) The amount of destruction and
transformation credits being trans-
ferred;

(F) The control period(s) for which
the destruction and transformation
credits are being transferred;

(G) The amount of unexpended de-
struction and transformation credits
for the control period being transferred
that the transferor holds under author-
ity of this subpart as of the date the
claim is submitted to EPA; and

(H) The amount of the one-percent
offset applied to the unweighted
amount traded that will be deducted
from the transferor’s balance.

(ii) The Administrator will determine
whether the records maintained by
EPA, taking into account any previous
transfers and any production of con-
trolled substances reported by the
transferor, indicate that the transferor
possesses, as of the date the transfer
claim is processed, unexpended de-
struction and transformation credits
sufficient to cover the transfer claim
(i.e., the amount to be transferred plus
one percent of that amount). Within
three working days of receiving a com-
plete transfer claim, the Administrator
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will take action to notify the trans-
feror and transferee as follows:

(A) If EPA’s records show that the
transferor has sufficient unexpended
destruction and transformation credits
to cover the transfer claim, the Admin-
istrator will issue a notice indicating
that EPA does not object to the trans-
fer and will reduce the transferor’s bal-
ance of unexpended or credits by the
amount to be transferred plus one per-
cent of that amount. When EPA issues
a no objection notice, the transferor
and the transferee may proceed with
the transfer. However, if EPA ulti-
mately finds that the transferor did
not have sufficient unexpended credits
to cover the claim, the transferor and
transferee will be held liable for any
violations of the regulations of this
subpart that occur as a result of, or in
conjunction with, the improper trans-
fer.

(B) If EPA’s records show that the
transferor has insufficient unexpended
destruction and transformation credits
to cover the transfer claim, or that the
transferor has failed to respond to one
or more Agency requests to supply in-
formation needed to make a deter-
mination, the Administrator will issue
a notice disallowing the transfer. With-
in 10 working days after receipt of noti-
fication, either party may file a notice
of appeal, with supporting reasons,
with the Administrator. The Adminis-
trator may affirm or vacate the dis-
allowance. If no appeal is taken by the
tenth working day after notification,
the disallowance shall be final on that
day.

(iii) In the event that the Adminis-
trator does not respond to a transfer
claim within the three working days
specified in paragraph (a)(2)(ii) of this
section, the transferor and transferee
may proceed with the transfer. EPA
will reduce the transferor’s balance of
unexpended destruction and trans-
formation credits by the amount to be
transferred plus one percent of that
amount. However, if EPA ultimately
finds that the transferor did not have
sufficient unexpended credits to cover
the claim, the transferor and trans-
feree will be held liable for any viola-
tions of the regulations of this subpart
that occur as a result of, or in conjunc-
tion with, the improper transfer.
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(b) Inter-pollutant conversions.

(1) Until January 1, 1996, for all class
I controlled substances, except Group
VI, and until January 1, 2005 for Group
VI, any person (‘‘convertor’) may con-
vert consumption allowances or pro-
duction allowances for one class I con-
trolled substance to the same type of
allowance for another class I controlled
substance within the same Group as
the first as listed in appendix A of this
subpart, following the procedures de-
scribed in paragraph (b)(4) of this sec-
tion.

(2) Effective January 1, 1995, any per-
son (‘‘convertor’) may convert Article
5 allowances for one class I controlled
substance to the same type of allow-
ance for another class I controlled sub-
stance within the same Group of con-
trolled substances as the first as listed
in appendix A of this subpart, following
the procedures described in paragraph
(b)(4) of this section.

(3) Effective January 1, 1996, any per-
son (‘‘convertor’) may convert destruc-
tion and/or transformation credits for
one class I controlled substance to the
same type of credits for another class I
controlled substance within the same
Group of controlled substances as the
first as listed in appendix A of this sub-
part, following the procedures in para-
graph (b)(4) of this section.

(4) The convertor must submit to the
Administrator a conversion claim.

(i) The conversion claim would in-
clude the following:

(A) The identity and address of the
convertor;

(B) The name and telephone number
of a contact person for the convertor;

(C) The type of allowances or credits
being converted, including the names
of the controlled substances for which
allowances or credits are to be con-
verted;

(D) The group of controlled sub-
stances to which the allowances or
credits being converted pertains;

(E) The amount and type of allow-
ances or credits to be converted;

(F) The amount of allowances or
credits to be subtracted from the
convertor’s unexpended allowances or
credits for the first controlled sub-
stance, to be equal to 101 percent of the
amount of allowances or credits con-
verted;
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(G) The amount of allowances or
credits to be added to the convertor’s
unexpended allowances or credits for
the second controlled substance, to be
equal to the amount of allowances or
credits for the first controlled sub-
stance being converted multiplied by
the quotient of the ozone depletion fac-
tor of the first controlled substance di-
vided by the ozone depletion factor of
the second controlled substance, as
listed in appendix A to this subpart;

(H) The control period(s) for which
the allowances or credits are being con-
verted; and

(I) The amount of unexpended allow-
ances or credits of the type and for the
control period being converted that the
convertor holds under authority of this
subpart as of the date the claim is sub-
mitted to EPA.

(ii) The Administrator will determine
whether the records maintained by
EPA, taking into account any previous
conversions, any transfers, any credits,
and any production, imports (not in-
cluding transhipments or used con-
trolled substances), or exports (not in-
cluding transhipments or used con-
trolled substances) of controlled sub-
stances reported by the convertor, indi-
cate that the convertor possesses, as of
the date the conversion claim is proc-
essed, unexpended allowances or cred-
its sufficient to cover the conversion
claim (i.e., the amount to be converted
plus one percent of that amount).
Within three working days of receiving
a complete conversion claim, the Ad-
ministrator will take action to notify
the convertor as follows:

(A) If EPA’s records show that the
convertor has sufficient unexpended al-
lowances or credits to cover the con-
version claim, the Administrator will
issue a notice indicating that EPA does
not object to the conversion and will
reduce the convertor’s balance of unex-
pended allowances or credits by the
amount to be converted plus one per-
cent of that amount. When EPA issues
a no objection notice, the convertor
may proceed with the conversion. How-
ever, if EPA ultimately finds that the
convertor did not have sufficient unex-
pended allowances or credits to cover
the claim, the convertor will be held
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liable for any violations of the regula-
tions of this subpart that occur as a re-
sult of, or in conjunction with, the im-
proper conversion.

(B) If EPA’s records show that the
convertor has insufficient unexpended
allowances or credits to cover the con-
version claim, or that the convertor
has failed to respond to one or more
Agency requests to supply information
needed to make a determination, the
Administrator will issue a notice dis-
allowing the conversion. Within 10
working days after receipt of notifica-
tion, the convertor may file a notice of
appeal, with supporting reasons, with
the Administrator. The Administrator
may affirm or vacate the disallowance.
If no appeal is taken by the tenth
working day after notification, the dis-
allowance shall be final on that day.

(iii) In the event that the Adminis-
trator does not respond to a conversion
claim within the three working days
specified in paragraph (b)(4)(ii) of this
section, the convertor may proceed
with the conversion. EPA will reduce
the convertor’s balance of unexpended
allowances or credits by the amount to
be converted plus one percent of that
amount. However, if EPA ultimately
finds that the convertor did not have
sufficient unexpended allowances or
credits to cover the claims, the con-
vertor will be held liable for any viola-
tions of the regulations of this subpart
that occur as a result of, or in conjunc-
tion with, the improper conversion.

(5) Effective January 1, 1995, and for
every control period thereafter, inter-
pollutant trades will be permitted dur-
ing the 45 days after the end of a con-
trol period.

(¢c) Inter-company transfers
Inter-pollutant conversions.

(1) Until January 1, 1996, for produc-
tion and consumption allowances; ef-
fective January 1, 1995, for Article 5 al-
lowances; and effective January 1, 1996,
for destruction and/or transformation
credits; if a person requests an inter-
company transfer and an inter-pollut-
ant conversion simultaneously, the
amount subtracted from the convertor-
transferor’s unexpended allowances or
unexpended credits for the first con-
trolled substance will be equal to 101
percent of the amount of allowances or

and
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credits that are being converted and
transferred.

(2) [Reserved]

(d) Transfers of essential-use CFCs. (1)
Effective January 1, 2002, any metered
dose inhaler company (transferor) may
transfer essential-use CFCs to another
metered dose inhaler company (trans-
feree) provided that the Administrator
approves the transfer.

(2) The transferee must submit a
transfer claim to the Administrator for
approval before the transfer can take
place. The transfer claim must set
forth the following:

(i) The identities and addresses of the
transferor and the transferee; and

(ii) The name and telephone numbers
of contact persons for the transferor
and the transferee; and

(iii) The amount of each controlled
substance (CFC-11, CFC-12, or CFC-114)
being transferred; and

(iv) The specific metered dose inhaler
products (i.e. the MDI drug product or
active moiety) that the transferee
plans to produce with the transferred
CFCs; and

(v) The country(ies) where the CFC
metered dose inhalers produced with
the transferred essential-use CFCs will
be sold if other than in the United
States; and

(vi) Certification that the essential-
use CFCs will be used in the production
of essential MDIs. If the MDIs are to be
sold in the United States, the certifi-
cation must state that MDIs produced
with the transferred essential-use CFCs
are listed as essential at 21 CFR 2.125,
and were approved by the Food and
Drug Administration before December
31, 2000. If the MDIs produced with the
essential-use CFCs are to be sold out-
side the United States, the transferee
must certify that the metered dose in-
halers produced with the essential-use
CFCs are considered essential by the
importing country.

(3) The transferor must submit a let-
ter stating that it concurs with the
terms of the transfer as requested by
the transferee.

(4) Once the transfer claim is com-
plete, and if EPA does not object to the
transfer, then EPA will issue letters to
the transferor and the transferee with-
in 10 business days indicating that the
transfer may proceed. EPA reserves the
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right to disallow a transfer if the
transfer request is incomplete, or if it
has reason to believe that the trans-
feree plans use the essential-use CFCs
in anything other than essential MDIs.
If EPA objects to the transfer, within
EPA will issue letters to the transferor
and transferee stating the basis for dis-
allowing the transfer. The burden of
proof is placed on the transferee to re-
tain sufficient records to prove that
the transferred essential-use CFCs are
used only for production of essential
MDIs. If EPA ultimately finds that the
transferee did not use the essential-use
CFCs for production of essential MDIs
then the transferee is in violation of
this subpart.

(e) Exchange of Critical Use Allow-
ances for Critical Stock Allowances. (1)
Critical use allowance holders may pe-
tition the Administrator to exchange a
quantity of their unexpended critical
use allowances for an equivalent
amount of critical stock allowances. A
person allocated critical stock allow-
ances may not petition to exchange un-
expended critical stock allowances for
critical use allowances.

(2) [Reserved]

[60 FR 24986, May 10, 1995, as amended at 65
FR 70804, Nov. 28, 2000; 66 FR 1471, Jan. 8,
2001; 67 FR 6361, Feb. 11, 2002; 69 FR 77004,
Dec. 23, 2004]

§82.13 Recordkeeping and reporting
requirements for class I controlled
substances.

(a) Unless otherwise specified, the
recordkeeping and reporting require-
ments set forth in this section take ef-
fect on January 1, 1995. For class I,
Group VIII controlled substances, the
recordkeeping and reporting require-
ments set forth in this section take ef-
fect on August 18, 2003. For class I,
Group VI critical use methyl bromide,
the recordkeeping and reporting re-
quirements set forth in this section
take effect January 1, 2005.

(b) Reports and records required by
this section may be used for purposes
of compliance determinations. These
requirements are not intended as a lim-
itation on the use of other evidence ad-
missible under the Federal Rules of
Evidence. Failure to provide the re-
ports, petitions and records required by
this section, and to certify the accu-
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racy of the information in the reports,
petitions and records required by this
section, will be considered a violation
of this subpart. False statements made
in reports, petitions and records will be
considered violations of Section 113 of
the Clean Air Act.

(c) Unless otherwise specified, reports
required by this section must be mailed
to the Administrator within 45 days of
the end of the applicable reporting pe-
riod.

(d) Records and copies of reports re-
quired by this section must be retained
for three years.

(e) In reports required by this sec-
tion, quantities of controlled sub-
stances must be stated in terms of
kilograms.

(f) Every person (‘‘producer’) who
produces class I controlled substances
during a control period must comply
with the following recordkeeping and
reporting requirements:

(1) Within 120 days of May 10, 1995, or
within 120 days of the date that a pro-
ducer first produces a class I controlled
substance, whichever is later, and
within 120 days of July 18, 2003 for class
I, Group VIII controlled substances,
every producer who has not already
done so must submit to the Adminis-
trator a report describing:

(i) The method by which the producer
in practice measures daily quantities
of controlled substances produced;

(ii) Conversion factors by which the
daily records as currently maintained
can be converted into Kkilograms of
controlled substances produced, includ-
ing any constants or assumptions used
in making those calculations (e.g.,
tank specifications, ambient tempera-
ture or pressure, density of the con-
trolled substance);

(iii) Internal accounting procedures
for determining plant-wide production;

(iv) The quantity of any fugitive
losses accounted for in the production
figures; and

(v) The estimated percent efficiency
of the production process for the con-
trolled substance. Within 60 days of
any change in the measurement proce-
dures or the information specified in
the above report, the producer must
submit a report specifying the revised
data or procedures to the Adminis-
trator.
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